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use them. So that this particular mode of infringement by the 
use of the thing patented though it is a violation of the ex- 
clusive right claimed by the complainant does not deprive them 
of a monopoly which they desire to retain in their own hands." 

The law seems to be that, where both are manufacturers, an 
injunction will be decreed even after the expiration of a 
patent to prevent the sale of articles manufactured surrepti- 
tiously during its continuance. 5 Certainly, then it would appear 
that an injunction should issue in such cases prior to the ex- 
piration of the patent. 

The law in regard to when damages and profits will be 
awarded appears to be as follows: (1) An injunction will issue 
giving the right to an account of profits and damages suffered in 
addition by the plaintiff, unless (2) in the discretion of the 
Court the injury upon the business of the infringer would 
be entirely out of proportion to the plaintiff's damages, in 
which case profits alone will be allowed; (3) if the patent ex- 
pires before an injunction has been issued relief will be given 
in profits and if the facts justify it damages as well. 6 Thus in 
the latter two sets of facts the effect of the inhibition against 
an account for profits alone in equity is avoided, by including 
in the same bill a prayer for an injunction which will be 
refused, and the other relief of profits or damages granted. 



The Effect of a Condition in a Bill or Note upon its 
Negotiability. 

The case of Riech v. Daigle (Supreme Court of North Da- 
kota, June 19th, 1908, 117 N. W. 346), holds that a promis- 
sory note that contains the following stipulation, "This note 
subject to the conditions of hotel purchase contract of even 
date herewith," is non-negotiable, and hence an endorser 
thereof takes the same subject to all the legal defenses or set- 
offs existing in favor of the maker of such note at the time 
the action thereon is brought. 

While the case accords with a long line of decisions on this 
point, it suggests the question as to what references or col- 
lateral agreements can be set forth in a note without destroy- 
ing its negotiability, and further, the second question as to 



' Crossley v. Derby Gas Light Co., 4 L. J. Ch. 25. 
' Beedle v. Bennett, 122 U. S. 71. 



106 NOTES 

whether you can go beyond the face of the note to determine 
whether the reference or collateral agreement makes the note a 
conditional one. 

Under the commercial law a statement of the consideration 
for the undertaking may be stated on the face of the note, pro- 
vided no condition is created in the promise or order. For ex- 
ample, "Pay A or order $1,000 one month from date, for 
stock," has been held negotiable. 1 Likewise the Negotiable In- 
strument Act (Sect. 3, Sub Sec. 2) is declaratory of the com- 
mercial law, that "an unqualified order or promise to pay is un- 
conditional though coupled with a statement of the transac- 
tion which gives rise to the instrument." Rogers v. Smith, 47 
N. Y. 324; Donaldson v. Grant, 15 Utah, 231. 

As pointed out by Professor Ames in his criticism of the 
Act (Brannen on Negotiable Instrument Law, p. 44), it is 
not clear just what these words mean or how much latitude they 
allow for references to be made on the face of a note to a 
collateral agreement. The American cases are in quite ac- 
cord with Reich v. Daigle (above) that a provision in a note 
"subject to contract of even date" or "as per contract" makes 
such note non-negotiable. 2 

None of the cases however treat the question as to just 
when a reference to or statement of the transaction which 
gives rise to the instrument ceases to be a mere ref- 
erence and becomes a condition or contingency. Will the 
maker of a note that contains the reference that it is given 
"for a horse" be allowed to plead that the reference was made 
so as to provide for the contingency of a possible death of the 
horse before delivery or that the horse was dead at the time 
the note was given and thus prove a failure of consideration ? 
That is, a statement of the transaction which gave rise to the 
instrument may be a mere reference or it may express a con- 
dition as between the maker and the payee of the note. Like- 
wise a statement "as per contract of even date" might be only 
a reference to the transaction or it might refer to a contract 
which makes the payment of the note conditional as between 
the maker and the payee. 

This brings forth the second question, as to whether you can 



1 Coffman v. Campbell, 87 111. 98; Griffin v. Weatherby, L. R. 3, Q. B. 
753- 

'Cushing v. Fields, 70 Me. 50; Parker v. Am. Ench. Bank, 27 S. U. 
1071 ; Hickman v. Rayl, 55 Ind. 551 ; Post v. Kinzina Hemlock A. Co., 
171 Pa. 615; Reed v. Cossett, 153 Pa. St. 156, contra; Jury v. Baker, 
E. B. & E. 156. 
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go beyond the face of the note in determining whether or not 
the reference or collateral agreement makes the note condi- 
tional and, therefore non-negotiable. The whole basis of the 
commercial law answers the question in the negative, for the 
negotiability of a bill or note cannot be made to depend upon 
the fulfillment of a condition. It must be a bill or note when 
executed. 8 This is clearly the law in cases where the condition 
is expressed on the face of the note. The doubt exists in those 
cases where it is uncertain whether the reference or statements 
on the face of the note do or do not express a condition. In 
the case of Jury v. Baker (above) Lord Campbell, C. J., held, 
that in an action on a promise to pay, where there was cer- 
tainty as to the payor, payee, and amount and date, that the 
words "as per memorandum of agreement" did not of them- 
selves make the promise conditional, but it was incumbent on 
the defendant in his plea to prove that such was their effect. 
See Jarvis v. Wilkins, 7 Mes. and W. 410. If this case be 
followed the maker of any note upon which there is a re- 
ference, which of itself expresses no condition, may in an ac- 
tion against him by an innocent endorsee set up the equities of 
the collateral agreement refered to or those arising from the 
transaction stated. 



The Effect of Consent as Negativing Crime. 

The very interesting question of how far the consent of the 
person against whom an otherwise criminal act has been done 
prevents that act from being a crime is suggested in the recent 
case of State v. Young, 96 Pac. Rep. 1067. One statute in the 
jurisdiction makes adultery a felony and another justifies a 
killing done in preventing a felony directed against the homicide 
or his wife. A suspecting that B contemplated adultery with 
his wife, slew B, the wife not being present. The defense was 
that the statute justified the killing but it was held that the 
danger to the wife was not sufficiently imminent ; and further, 
that the statute did not apply because the wife's consent to the 
contemplated adultery prevented it from being a felony. 

A long and almost uniform line of decisions has held that 
the consent of the person injured does not prevent the in- 



3 Kingston v. Long, Bailey, Bills 6th Ed. 16; Colehan v. Cooke, Willis, 
393- 



